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RYAN WILLIAM HOYER, 
Defendant/Appellant, 
Case No. 20070433-CA 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction on one count of unlawful 
possession of protected wildlife, an infraction (R. 58-59). This 
Court has jurisdiction over the appeal pursuant to Utah Code Ann. 
§ 78-2a-3(2)(e)(West 2004). 
STATEMENT OF THE ISSUE ON APPEAL AND 
STANDARD OF APPELLATE REVIEW 
Did the trial court correctly determine that Utah 
Administrative Code rule 58-1-4 is not void for vagueness where 
the rule, when read in tandem with the relevant statute, provides 
clear notice to any reasonable person that a certificate of 
veterinary inspection is required to lawfully possess snakes 
imported into Utah? 
A constitutional challenge to a statute presents a question 
of law, reviewed for correctness. See State v. Willis, 2004 UT 
93, 514, 100 P. 3d 1218. When reviewing such a challenge, the 
reviewing court presumes the validity of the statute and resolves 
any reasonable doubts in favor of constitutionality. Id. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Utah Code Ann. § 23-20-3 (West 2004), part of the Wildlife 
Resources Code governing the taking of protected wildlife, 
provides in pertinent part: 
(1) Except as provided in this title or a 
rule . . . of the Wildlife Board, a person 
may not: 
(a) take. . . 
(i) protected wildlife. ... 
Utah Code Ann. § 23-13-2(43) (a) (West 2004) provides that: 
(43) "Take" means to: 
(a) . . . possess.... 
Utah Admin. Code R58-1 (2007), promulgated by the Department 
of Agriculture, regulates admission and inspection of animals 
coming into Utah. Rule 58-1-4(B), the subsection at issue in 
this case, provides in pertinent part: 
Certificate of Veterinary Inspection. An 
official Certificate of Veterinary Inspection 
issued by an accredited veterinarian is 
required for importation of all animals and 
poultry. 
Rule 58-1-4(A), with which defendant takes issue, provides: 
No animal, poultry or bird of any species or 
other animal including wildlife, that is 
known to be affected with or has been exposed 
to a contagious, infectious or communicable 
disease, or that originates from a 
quarantined area, shall be shipped, 
2 
transported or moved into the State of Utah 
until written permission for such entry is 
first obtained from Veterinary Services 
Division, United States Department of 
Agriculture, Animal and Plant Health 
Inspection Service, and Utah Department of 
Agriculture and Food, State Veterinarian or 
Commissioner of Agriculture and Food. 
Utah Admin. Code R657-53-21(2) (2003), promulgated by the 
Wildlife Board pursuant to statute, regulates importation of 
amphibians and reptiles into Utah: 
As provided in Rule R58-1, the Department of 
Agriculture and Food requires a valid 
certificate of veterinary inspection and an 
entry permit number before any amphibian or 
reptile may be imported into Utah, f1] 
Utah Code Ann. § 4-31-9 (West 2004), part of the Utah 
Agricultural Code, governs health certificates required for 
importing animals: 
No person, except as provided by rule of the 
department, may import any animal into this 
state unless it is accompanied by a health 
certificate that meets the requirements of 
department rules and is issued by a licensed 
veterinarian. 
STATEMENT OF THE CASE 
Defendant was originally charged with three counts of 
unlawful possession of protected wildlife, a class B misdemeanor, 
in violation of Utah Code Ann. § 23-20-3 (West 2004) and one 
violation of a Clearfield City ordinance requiring a home 
1
 The current version of the regulation, incorporating 
minor stylistic changes, is located at Utah Admin. Code R657-53-
22 (5) (b) (iii) (2007) . 
3 
occupation permit before using a dwelling as a business (R. 2-3). 
Defendant was originally convicted in justice court and then 
appealed to district court (R. 78-79). Prior to trial de novo in 
district court, the State amended the information to one count of 
unlawful possession of protected wildlife, an infraction (R. 14-
15). Defendant moved to dismiss on the ground that Utah Code 
Ann. § 23-20-3, as it incorporated rules 657-53-21(2) and 58-1-4 
of the Utah Administrative Code, was unconstitutionally vague (R. 
28-33, 34-36).2 The court denied the motion (R. 79). After 
trial, it found defendant guilty and imposed a fine of $1387 (R. 
58-59). Defendant timely appealed (R. 64). 
STATEMENT OF THE FACTS 
Defendant, an amateur herpetologist, maintained a collection 
of more than 65 common rubber boa snakes at his home in 
Clearfield, Utah (R. 60: DWR Investigative Report). In January 
of 2004, Division of Wildlife Resources officers executed a 
search warrant on the home and seized 63 live snakes (R. 196). 
2
 Defendant did not specify whether his constitutional 
challenge was facial or as-applied. This Court, however, 
rejected a vagueness challenge to an earlier version of the same 
statute. See State v. Chindgren, 777 P.2d 527, 530 (Utah App. 
1989). Consequently, because the statute is valid in at least 
one application, defendant must have been arguing that it was 
vague, not on its face, but as applied to the particular facts of 
his case. See Greenwood v. City of N.Salt Lake, 817 P.2d 816, 
819-20 (Utah 1991)(explaining difference between facial and as-
applied vagueness challenges). 
4 
At trial, defendant conceded that approximately 38 of the snakes 
had been imported from outside Utah (R. 194). He also stated 
that he did not obtain and was unaware of anyone else obtaining a 
certificate of veterinary inspection for any of the imported 
animals (R. 196). 
SUMMARY OF ARGUMENT 
Defendant argues that the district court erred in rejecting 
his claim that rule 58-1-4 of the Utah Administrative Code was 
unconstitutionally vague and, therefore, void. See Br. of Aplt. 
at 8. At the outset, his claim fails because he was not charged 
or convicted under the subsection of the rule that he challenges. 
Moreover, even on the merits, his hyper-technical interpretation 
of the rule would lead to the nonsensical conclusion that "all 
animals" means "some animals." His interpretation defies common 
sense. And finally, an alleged ambiguity in a subsection of a 
rule promulgated by a regulatory authority cannot render an 
otherwise clear legislative enactment constitutionally void for 
vagueness. When the relevant section of R58-1-4 is read in 
tandem with the pertinent statute and another relevant rule, its 
meaning is unmistakable. Any person of reasonable intelligence 
would understand the specific conduct—possessing imported snakes 
without first obtaining a veterinary certificate of 
inspection—that renders him liable should he fail to comply. 
5 
ARGUMENT-
UTAH ADMINISTRATIVE CODE RULE 58-1-
4 IS NOT VOID FOR VAGUENESS WHERE 
THE RULE, WHEN READ IN TANDEM WITH 
THE RELEVANT STATUTE AND RULE, 
PROVIDES CLEAR NOTICE TO ANY 
REASONABLE PERSON THAT A 
CERTIFICATE OF VETERINARY 
INSPECTION IS REQUIRED TO LAWFULLY 
POSSESS SNAKES IMPORTED INTO UTAH 
Defendant argues that the trial court erred as a matter of 
law when it rejected his due process vagueness challenge to rule 
58-1-4 of the Utah Administrative Code.3 See Br. of Aplt. at 5. 
He specifically contends that two subsections of the rule, when 
read together, create such ambiguity that a person of reasonable 
intelligence would not know what conduct is prohibited. See Br. 
of Aplt. at 8-10. 
Under the void-for-vagueness doctrine, a criminal statute 
must define an offense "^with sufficient definiteness that 
ordinary people can understand what conduct is prohibited and in 
a manner that does not encourage arbitrary and discriminatory 
enforcement/^ State v. Green, 2004 UT 76, 1 43, 99 P.3d 820 
(quoting Kolender v. Lawson, 461 U.S. 352, 357 (1983)). "If a 
3
 In his brief, defendant articulates the issue on appeal 
as "[w]hether the trial court erred by holding that Utah Code 
Ann. § 23-20-3, as it incorporates Utah Admin. Code R58-1-4 and 
R657-53-21 . . . was not unconstitutionally vague." Br. of Aplt. 
at 5. In the body of his brief, however, he directs his 
vagueness argument only to rule 58-1-4. See id. at 8-12. 
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statute is sufficiently explicit to inform the ordinary reader 
what conduct is prohibited, it is not unconstitutionally vague." 
State v. MacGuire, 2004 UT 4, f 14, 84 P.3d 1171 (citations 
omitted). "Objections to vagueness under the Due Process Clause 
rest on the lack of notice, and hence may be overcome in any 
specific case where reasonable persons would know that their 
conduct is at risk." Mavnard v. Cartwright, 486 U.S. 356, 361 
(1988). 
The statute under which defendant was convicted provides: 
Except as provided in this title or a rule . 
. . or order of the Wildlife Board, a person 
may not take. . . protected wildlife. 
Utah Code Ann. § 23-20-3(1) (a) (i) (West 2004).4 "Take" is defined 
as "possess." Utah Code Ann. § 23-13-2(43) (a) (West 2007). These 
statutes clearly provide that possession of wildlife is unlawful 
unless a Wildlife Board or other Wildlife Resources Code rule or 
regulation creates an exception permitting possession. Notably, 
defendant does not develop any argument asserting that these 
statutes, standing alone, are unclear or ambiguous, much less 
void for vagueness. 
4
 Another Wildlife Resources Code section, with which 
defendant was not charged, similarly provides: 
It is unlawful for any person to hold in . 
captivity at any time any protected wildlife 
except as provided by this code or rules and 
regulations of the wildlife board. 
Utah Code Ann. § 23-13-4 (West 2004). 
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Incorporated into a rule of the Wildlife Board is a rule 
promulgated by the Department of Agriculture, which provides in 
relevant part: 
An official Certificate of Veterinary 
Inspection issued by an accredited 
veterinarian is required for importation of 
all animals and poultry. 
Utah Admin. Code R58-1-4(B) at addendum A. The term "animals" is 
defined in the Utah Agricultural Code as Mall vertebrate or 
invertebrate species." Utah Code Ann. § 4-14-2(3) (West 2004). 
The Wildlife Board administrative rule defining the 
conditions under which reptiles and amphibians, specifically, may 
be lawfully collected, imported, and possessed in Utah provides: 
As provided in Rule R58-1, the Department of 
Agriculture and Food requires a valid 
certificate of veterinary inspection and an 
entry permit number before any amphibian or 
reptile may be imported into Utah. 
Utah Admin. Code R657-53-21(2) (2003) . In effect, this rule, read 
in tandem with R58-1-4(B), provides a regulatory exception to the 
statutory prohibition against possessing protected wildlife. 
That is, a person can import and possess a reptile in Utah only 
if the person first obtains a valid certificate of veterinary 
8 
inspection.5 Defendant does not argue that R657-53-21 (2) is 
ambiguous or that it is void for vagueness. 
Defendant's attack focuses not on this statutory scheme, but 
on another subsection of R58-1, the Agriculture Department rule 
referenced in R657-53-z!l (2) . Specifically, R58-L-4 contains 
three independent and distinct subsections. See addendum A. 
Subsection (A), in which defendant focuses, establishes rigorous 
approval protocols for importing animals known to be infected 
with or exposed to contagious, infectious, or communicable 
diseases. The snakes at issue in this case were not known to be 
infected with or exposed to any diseases. Subsection (B) imposes 
veterinary inspection requirements on all animals imported into 
the State, regardless of the animal's known health history. The 
Wildlife Board's R657-53-21(2) adopts this requirement as a 
prerequisite to importing and possessing snakes in Utah. And 
finally, subsection (C), unrelated to defendant's argument, 
5
 The correctness of this interpretation is bolstered by 
Section 4-31-9 of the Utah Agricultural Code, governing health 
certificates for imported animals, which clearly states: 
No person, except as provided by rule of the 
department, may import any animal into this 
state unless it is accompanied by a health 
certificate that meets the requirements of 
department rules and is issued by a licensed 
veterinarian. 
Utah Code Ann. § 4-31-9 (West 2004). Nothing in this section 
suggests any exclusion for snakes. 
9 
outlines procedures for issuing import entry permits by mail and 
telephone. 
The crux of defendant's claim is that R58-1-4 is 
constitutionally flawed, providing inadequate notice that he had 
to obtain a certificate of veterinary inspection in order to 
possess imported snakes. To support his vagueness challenge, 
defendant looks not to subsection (B), which directly mirrors the 
Wildlife Board rule in which it is referenced, but to subsection 
(A), which regulates the importation of animals known to be 
infected with or exposed to certain diseases. In (A), defendant 
discovers wording that is less clear. He then imports the 
perceived ambiguity from subsection (A) into subsection (B), 
concluding that (B) is fatally infected by its proximity to (A). 
See Br. of Aplt. at 10. 
As a threshold matter, defendant's argument fails because he 
challenges a subsection of R58-1-4 that is inapplicable to his 
case. The information in this case specifically charged 
defendant with unlawfully possessing snakes "imported to Utah 
without a valid certificate of veterinary inspection and entry 
permit issued by the Utah Department of Agriculture and Food as 
required in Utah Admin. Code Section R657-53-21(2)" (R. 2, 15). 
This charging language embodies the requirement of R58-1-4(B), as 
referenced in R657-53-21 (2) . It has no connection to R58-1-4(A), 
the section defendant challenges. That section addresses only 
10 
animals known to be infected with or exposed to contagious 
diseases. Indeed, no issue of infection with or exposure to 
contagious diseases has ever been raised :i i I:i :i s ::as B . Rejecting 
a statutory facial overbreadth challenge, the Utah Supreme Court 
has noted that tl le overbreadth doctrine "cannot be properly 
relied upon to invalidate a portion of a statute under which a 
defendant has not been charged or convicted.'7 Provo City Corp. 
v. Thompson, 3004 UT 14, 1 13, 86 P.3d 735. Similarly, here, 
defendant cannot prevail in a claim of constitutional vagueness 
based on a rule subsection under which he was not charged or 
convicted and which is, consequently, irrelevant to his case. 
Even on the merits, defendant's claim fares no better. 
Subsection (A) provides: 
No animal, poultry or bird of any species or 
other animal including wildlife, that is 
known to be affected with or has been exposed 
to a contagious, infectious or communicable 
disease, or that originates from a 
quarantined area, shall be shipped, 
transported or moved into the State of Utah 
until written permission for such entry is 
first obtained from Veterinary Services 
Division, United States Department of 
Agriculture, Animal and Plant Health 
Inspection Service, and Utah Department of 
Agriculture and Food, State Veterinarian or 
Commissioner of Agriculture and Food. 
Utah Admin. R58-1-4(A). Defendant contends that the first 
sentence of subsection (A) creates four classifications: 
"animals," "poultry," "birds of any species," and "other animals 
including wildlife." See Br. of Aplt. at 9. Giving each 
11 
classification a separate and distinct meaning, defendant 
contends that the classification "animals" cannot include the 
remaining three classifications: "poultry," "birds of any 
species," or "other animals including wildlife." Id. at 10. 
Defendant then applies his limited definition of "animals" to 
subsection (B), arguing that the rule's requirement of a 
certificate of veterinary medicine for "all animals" applies only 
to those animals that do not fall within the categories of 
"poultry," "birds of any species," or "other animals including 
wildlife." Id. Because snakes are wildlife and are thus "other 
animals including wildlife," he concludes that they must be 
excluded from subsection (B)'s requirement that "all animals" 
have certificates of veterinary inspection. Id. 
The court properly rejected defendant's contorted 
interpretation of R58-1-4(B). Utah law governing statutory 
construction is clear. The first and generally controlling rule 
provides that "[w]here statutory language is plain and 
unambiguous, appellate courts cannot look beyond the language to 
divine legislative intent, but must construe the statute 
according to its plain language." State v. Paul, 860 P.2d 992, 
993 (Utah App. 1993) (citing Brinkerhoff v. Forsyth, 779 P.2d 685, 
686 (Utah 1989)). As long as the ordinary meaning of a word 
results in a statutory application that is reasonably clear and 
operable and does not contradict the express purpose of the 
12 
statute, then that ordinary meaning controls. Morton Int'l, Inc. 
v. Auditing Div., 814 P.2d 581, 590 (Utah 1991); accord Archer v. 
Board of Lands & Forestry, 907 P.2d 1142, 1145 (Utah 1995); 
Commercial Inv. Corp. v. Siggard, 936 P.2d 1105, 1111 (Utah App. 
1997); B.L. Key, Inc. v. Utah State Tax Comm'n, 934 P.2d 1164, 
1166 (Utah App. 1997). 
Here, defendant's hyper-technical interpretation of 
subsection (A) turns the plain meaning of "all animals" in 
subsection (B) on its head. Defendant's reasoning leads 
inevitably to the nonsensical conclusion that "all cinimals" means 
"some animals." This Court should reject such a patently absurd 
result. See, e.g., Alta Indus. Ltd. v. Hurst, 846 P.2d 1282, 
1292 n.24 (Utah 1993)("statutes are interpreted to avoid absurd 
results"); Nelson v. Stoker, 669 P.2d 390, 396 (Utah 1983) ("we 
will not interpret a statute in such a way that results in an 
absurdity" (citation omitted)). 
Moreover, defendant's interpretation defies common sense. 
If subsection (B) requires a certificate of veterinary inspection 
for "all animals" imported into the State, then subsection (A) 
must necessarily require documentation for those imported animals 
known to be carrying or exposed to diseases. See State v. 
Maestas, 2002 UT 123, 1 54, 63 P.3d 621 ("A statute is passed as 
a whole and not in parts or sections and is animated by one 
general purpose and intent. Consequently, each part or section 
13 
should be construed in connection with every other part or 
section so as to produce a harmonious whole"). That is, 
potentially sick animals are simply a sub-group of "all animals." 
Finally, defendant's claim fails because rules are 
promulgated by administrative tribunals, while statutes are 
enacted by the elected legislature. "An administrative 
interpretation out of harmony and contrary to the express 
provisions of a statute cannot be given weight. To do so would 
in effect amend the statute. Construction may not be substituted 
for legislation." Utah Hotel Co. v. Indus. Comm'n, et al, 151 
P.2d 467, 471 (Utah 1944). Thus, even assuming defendant's 
interpretation of subsection (A) was relevant and, further, that 
subsection (A)f s infirmity could undermine the plain meaning of 
Utah Code Ann. § 23-20-3, subsection (B), and R657-53-21(2), that 
interpretation should be rejected. An alleged ambiguity in an 
subsection of a rule promulgated by a regulatory authority cannot 
render an otherwise clear statute, wholly consistent with two 
other rules, constitutionally void for vagueness. 
Rule 58-1-4 (B), read in tandem with R657-53-21(2) and the 
relevant Utah Code provisions governing wildlife possession, is 
not ambiguous. It unequivocally puts any reasonable person on 
clear notice that a certificate of veterinary inspection is 
necessary to possess imported snakes in Utah. Defendant's 
contorted argument to the contrary should be rejected. 
14 
CONCLUSION 
For the reasons stated, this Court should affirm defendant's 
conviction on one count of unlawful possession of protected 
wildlife, an infraction. 
> > — • 
RESPECTFULLY submitted this _$_ day of October, 2007. 
MARK L. SHURTLEFF 
Attorney General 
JOANNE C. SLOTNIK 
Assistant Attorney General 
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A d d e n d • 
Addendum A 
Rule R58-1. Admission and Inspection of Livestock, Poultry, and Other Animals. 
As in effect on September 1, 2007. Promulgated by Utah Dept. of Agriculture 
:>H-l-4. Interstate Importation Standards. 
A. No animal, poultry or bird of any species or other animal including wildlife, that is known to 
be affected with or has been exposed to a contagious, infectious or communicable disease, or that 
originates from a quarantined area, shall be shipped, transported or moved into the State of Utah 
until written permission for such entry is first obtained from Veterinary Services Division, 
United States Department of Agriculture, Animal and Plant Health Inspection Service, and Utah 
Department of Agriculture and Food, State Veterinarian or Commissioner of Agriculture and 
Food. 
B. Certificate of Veterinary Inspection. An official Certificate of Veterinary Inspection issued by 
an accredited veterinarian is required for importation of all animals and poultry. A copy of the 
certificate shall be immediately forwarded to the Utah Department of Agriculture and Food by 
the issuing veterinarian or the livestock sanitary official of the state of origin. 
C. Import Permits. Livestock, poultry and other animal import permits may be issued by 
telephone to the consignor, a consignee or to an accredited veterinarian responsible for issuing a 
Certificate of Veterinary Inspection, and may be obtained from the Utah Department of 
Agriculture and Food, 350 North Redwood Road, PO Box 146500, Salt Lake City, Utah 84114-
6500, Phone (801)538-7164. Import permits may be obtained after hours and on weekends by 
calling current telephone numbers listed online at http://ag,utah>gov/atiimind/aheaIth.htroL or 
atl-800-545-USDA(8732). 
